


INTRODUCTION

The Second Amendment of the Constitution provides: “A well regulated Militia, being
necessary to the security of afree State, the right of the people to keep and bear Arms, shall not
be infringed.” Y ou have asked for the opinion of this Office on one aspect of the right secured
by this Amendment. Specifically, you have asked us to address the question whether the right
secured by the Second Amendment belongs only to the States, only to persons serving in state-
organized militia units like the National Guard, or to individuals generally. This memorandum
memorializes and expands upon advice that this Office provided to you on this question in
2001.

Asrelevant to the question addressed herein, courts and commentators have relied on
three different interpretations of the Second Amendment. Under the “individual right” view,
the Second Amendment secures to individuals a personal right to keep and to bear arms,
whether or not they are members of any militia or engaged in military service or training.
According to this view, individuals may bring claims or raise challenges based on aviolation of
thelir rights under the Second Amendment just as they do to vindicate individual rights secured
by other provisions of the Bill of Rights." Under the “collective right” view, the Second
Amendment is afederalism provision that provides to States a prerogative to establish and
maintain armed and organized militia units akin to the National Guard, and only States may
assert this prerogative.? Finally, thereis arange of intermediate views according to which the
Amendment secures aright only to select personsto keep and bear ams in connection with
their service in an organized state militia such as the National Guard. Under one typical
formulation, individuals may keep arms only if they are “members of a functioning, organized
state militia’ and the State has not provided the necessary arms, and they may bear arms only
“while and as a part of actively participating in” that militia’ s activities® In essence, such a
view would allow a private cause of action (or defense) to some personsto vindicate a State’s
power to establish and maintain an armed and organized militia such as the National Guard.*
We therefore label this group of intermediate positions the “ quasi-collective right” view.

The Supreme Court has not decided among these three potential interpretations, and the
federd circuits are split. The Executive Branch has taken different views over the years. Most
recently, in a2001 memorandum to U.S. Attorneys, you endorsed the view that the Second
Amendment protects a“‘right of individuals, including those not then actually a member of any

! See, e.g., United States v. Emerson, 270 F.3d 203, 220, 260 (5th Cir. 2001).

2 See, e.g., Silveira v. Lockyer, 312 F.3d 1052, 1060-61, 1086-87 (9th Cir. 2002), cert. denied, 124 S. Ct.
803 (2003).

3 Emerson, 270 F.3d at 219 (describing intermediate view); see also, e.g., Cases v. United States, 131 F.2d
916, 923 (1st Cir. 1942).

4 See, e.g., United Statesv. Parker, 362 F.3d 1279, 1283 (10th Cir. 2004).
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militia or engaged in active military service or training, to privately possess and bear their own
firearms'” but allows for “reasonable restrictions’ designed “to prevent unfit persons from
possessing firearms or to restrict possession of firearms particularly suited to criminal misuse.”

As developed in the analysis below, we conclude that the Second Amendment secures a
personal right of individuals, not a collective right that may only be invoked by a State or a
guasi-collective right restricted to those persons who serve in organized militia units. Our
conclusion is based on the Amendment’s text, as commonly understood at the time of its
adoption and interpreted in light of other provisions of the Constitution and the Amendment’s
historical antecedents. Our analysisis limited to determining whether the Amendment secures
an individual, collective, or quasi-collective right. We do not consider the substance of that
right, including its contours or the nature or type of governmental interests that would justify
restrictions on its exercise, and nothing in this memorandum is intended to address or call into
guestion the constitutionality, under the Second Amendment, of any particular limitations on
owning, carrying, or using firearms.

This memorandum proceeds in four parts. Part | addresses the current unsettled state of
thelaw inthisarea. Part |1 demonstrates that the text and structure of the Constitution support
the individual-right view of the Second Amendment. Part Il shows why this view finds further
support in the history that informed the understanding of the Second Amendment asit was
written and ratified. Findly, Part IV examinesthe views of commentators and courts closest to
the Second Amendment’ s adoption, which reflect an individual -right view, and then concludes
by describing how the modern alternative views of the Second Amendment took hold in the
early twentieth century.

|. THE UNSETTLED LEGAL L ANDSCAPE

Recent interpretations of the Second Amendment have been characterized by
disagreement and uncertainty. The Supreme Court has not decided the question that we
address here, and at least three views prevail in the federal courts of appeals. The Executive
Branch has taken varying positions, and the Amendment has been the subject of extensive
academic debate for the past two decades.

5 Memorandum for United States Attorneys from the Attorney General, Re: United States v. Emerson
(Nov. 9, 2001) (quoting Emerson, 270 F.3d at 260), reprinted in Brief for the U nited States in Opposition, app.,
Emerson v. United States, 536 U.S. 907 (2002) (denying certiorari). You added that the Department of Justice “can
and will continue to defend vigorously the constitutionality, under the Second Amendment, of all existing federal
firearms laws.”
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The Supreme Court’ s most important decision on the meaning of the Second
Amendment, United States v. Miller,® grew out of the enactment of the National Firearms Act
of 1934.” That Act wasthe first federal regulation of private firearms.?® It taxed (and thereby
registered) transfers of sawed-off shotguns or rifles capable of being concealed, machine guns,
and silencers. It aso taxed dealers in such weapons and required anyone who possessed such a
weapon acquired before 1934 to register it with federal tax authorities.

A Second Amendment challenge to this Act produced Miller in 1939, the closest that
the Supreme Court has come to interpreting the substance of the Amendment. Miller and a co-
defendant were indicted for trangporting an unregistered sawed-off shotgun in interstate
commerce from Oklahomato Arkansas, and the district court sustained their Second
Amendment challenge to the indictment. On appeal by the Government, neither defendant
appeared or filed abrief.’ The Court, in reversing and remanding, held that the sawed-off
shotgun was not among the “Arms” protected by the Second Amendment absent “evidence
tending to show that” its use or possession “at this time has some reasonable relationship to the
preservation or efficiency of awell regulated militia.” Citing an 1840 decision of the
Tennessee Supreme Court, Aymettev. Sate, the Court concluded that it was not “within judicia
notice” that a sawed-off shotgun was a weapon that was “any part of the ordinary military
equipment” or whose use “could contribute to the common defence.” Absent evidence,
therefore, the Court could not “say that the Second Amendment guarantees the right to keep and
bear such an instrument.”*°

After this one-paragraph discussion, the Court quoted the powersthat Article I, Section
8, Clauses 15 and 16 of the Constitution grant to Congress to provide for calling forth,
organizing, arming, and disciplining “the Militia,” and stated that the Second Amendment’s
“declaration and guarantee” were made “[w]ith obvious purpose to assure the continuation and
render possible the effectiveness of” the militia, and that the Amendment “must be interpreted
and applied with that end in view.”** The Court then added a historical discussion

5 307 U.S. 174 (1939).

" Ch. 757, 48 Stat. 1236.

8 See National Firearms Act: Hearingson H.R. 9066 Before the House Comm. on Ways and Means, 73d
Cong. 90 (1934) (statement of Ass't Atty. Gen. Keenan); United Statesv. Lopez, 2 F.3d 1342, 1348 (5th Cir. 1993),
aff’d, 514 U.S. 549 (1995).

9 307 U.S. at 175-77.

1014, at 178 (citing Aymette v. State, 21 Tenn. (2 Hum.) 154, 158 (1840)). We discuss Aymette below in
Part IV.B.2.
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demonstrating that “the term Militia’ as used in various provisions of the Constitution,
including the Second Amendment, referred to abody that “comprised dl males physically
capable of acting in concert for the common defense,” who “were expected to appear” for
occasional training “bearing arms supplied by themselves and of the kind in common use at the
time,” which in the 1700’ s usually meant a“good” musket of proper length.*?

Miller did not resolve the question addressed in this memorandum. Although the
meaning of the decision is much debated, three points appear evident. First, the holding was
limited to the meaning of “Arms” in the Second Amendment and whether a sawed-off shotgun
isamong the arms protected. In determining that meaning, the Court also interpreted the term
“Militia’ asused in the Constitution. Second, the Court did not categorically reject Miller’'s
Second Amendment challenge. The Court’s decision to address the substance of this challenge
to hisindictment, as opposed to concluding that only States could bring such a challenge,
appears to be inconsistent with a collective-right view.

Finally, the Court did not clearly decide between the individual-right and quasi-
collective-right views. Its holding regarding the meaning of “Arms’ is consistent with either
view: The Court’slimitation of “Arms’ to those weapons reasonably related to the
preservation or efficiency of awell-regulated militia (such as those that are “part of the ordinary
military equipment” or that “could contribute to the common defense”) could be consistent with
aright to “keep and bear” such ams that isrestricted to service in an organized military unit
such as the National Guard; but that holding is also consistent with an individual right to keep
and bear whatever “Arms’ the Amendment protects. Similarly, the Court’ sreference to the
need to interpret the Second Amendment’ s “ declaration and guarantee” with the “end in view”
of furthering “the continuation and render[ing] possble the effectiveness of” the militia could
be consistent with a quasi-collective-right view; but it is also consistent with the understanding
of the relationship between an individual right to keep and bear arms and the “Militia’ that
prevailed at the time of the Founding, an understanding confirmed by early authorities
discussions of the Second Amendment’s preface.’®

Even so, absent from the Court’ s opinion in Miller was any discussion of whether the
defendants were members of the Naional Guard or any other organized military force, whether
they were transporting the shotgun in the service of such aforce, or whether they were
“physically capable of” bearing ams in one and thus even eligible for service. The nature of
the weapon at issue, not of the defendants or their activities, appeared to be the key fact, and
this aspect of the opinion tends to point toward the individual-right view rather than the quas-

2 1d. at 179; seeid. at 179-82 (describing militia regulations, including arms requirements).
1% See below, Parts 11.C (discussing Second Amendment’s preface), 111.B-C (discussing Founders’

recognition that the individual right to arms furthered the citizen militia), IV.A (discussing early commentators),
1V.B .2 (discussing early cases), IV .D (discussing views of Thomas Cooley soon after Civil War).
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collective-right view. In addition, Miller’s broad reading of “Militid’ is most consistent with
the individual-right view, as we explain below in Part 11.C.2, and is in tension with the quas -
collective-right view, under which the militiais understood to refer to select military units, akin
to the modern National Guard, organized and armed by the States.*

Three years after Miller, in Cases v. United States, the First Circuit read Miller to turn
solely on the type of weapon at issue and to suggest an individual-right view of the Second
Amendment: “Apparently, then, under the Second Amendment [as interpreted in Miller], the
federal government . . . cannot prohibit the possession or use of any weapon which has any
reasonabl e relationship to the preservation or efficiency of awell regulated militia” But the
court doubted that Miller “was attempting to formulate a general rule applicable to al cases,”
warned of the consequences of such aview, and asserted that it was “unlikely that the framers
of the Amendment intended any such result.”*> The court, instead, adopted what amounted to a
guasi-collective-right view: A person has no right under the Second Amendment unless he is
“amember of g ] military organization” or uses his weapon “in preparation for a military
career,” thus “contributing to the efficiency of the well regulated militia”*® Neither in support

14 | ater opinions of the Supreme Court appear to accept the individual-right view, at least in dicta, although
none is dispositive. In Johnson v. Eisentrager, 339 U.S. 763 (1950), the Court rejected a claim that the Fifth
Amendment’s criminal-procedure protections applied to nonresident enemy aliens by pointing out, among other
things, that a contrary view would require also applying the “companion civil-rights Amendments” in the Bill of
Rights, including the Second Amendment. Id. at 784 (“[D]uring military occupation irreconcilable enemy elements,
guerrilla fighters, and ‘werewolves' could require the A merican Judiciary to assure them freedoms of speech, press,
and assembly as in the First Amendment, right to bear arms asin the Second, security against ‘unreasonable’
searches and seizures as in the Fourth, as well asrightsto jury trial as in the Fifth and Sixth Amendments.”). In
Konigsberg v. State Bar of Cal., 366 U.S. 36 (1961), the Court, citing Miller, again equated the Second Amendment
right with the rights secured by the First Amendment. Id. at 49 n.10. More recent cases have assumed an individual
right in dicta by listing the Second Amendment right among the personal rights composing the “liberty” that the
Constitution’s due-process provisions protect. See Planned Parenthood v. Casey, 505 U.S. 833, 847 (1992); Moore
v. City of East Cleveland, 431 U.S. 494, 502 (1977) (plurality opinion) (quoting Poe v. Ullman, 367 U.S. 497, 542-
43 (1961) (Harlan, J., dissenting)); id. at 542 (W hite, J., dissenting) (same as plurality). But see Adamsyv. Williams,
407 U.S. 143, 150 (1972) (Douglas, J., dissenting) (“A powerful lobby dinsinto the ears of our citizenry that these
gun purchases are constitutional rights protected by the Second Amendment,” but “[t]here is no reason why all
pistols should not be barred to everyone except the police.”). The Court in Lewisv. United States, 445 U.S. 65
(1980), rejected an equal-protection challenge to a prohibition against felons possessing firearms. In a one-sentence
footnote explaining why it was applying rational-basis review, the Court stated that such a prohibition is not “based
upon constitutionally suspect criteria” and does not “trench upon any constitutionally protected liberties.” 1d. at 65
n.8. Although this language is cons stent with the view that the Second Amendment does not secure a right of
individuals, it is also consistent with the traditional understanding of the individual-right view that the liberty
protected by the Second A mendment does not extend to convicted felons. Seeinfra notes 19 & 29, and the
discussions referenced therein.

15 131 F.2d 916, 922 (1st Cir. 1942).

16 1d. at 923.
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of its assertion about the Framers' intent nor in its paragraph fashioning this rule did the court
cite any text or other authority.

Alsoin 1942, the Third Circuit in United States v. Tot applied Miller’ s definition of
“Arms’ to affirm the conviction of a defendant who received a pistol in interstate commerce
after having been convicted of afelony involving violence.” Alternaively, the court rested its
affirmance on the ground that the Government may prohibit such a convict from possessing a
firearm.*® Although either of these views is consistent with an individual right, Tot added, in
apparent dicta, a one-paragraph historicd discussion in support of the view that the
Amendment “was not adopted with individual rightsin mind, but as a protection for the States
in the maintenance of their militia organizations against possible encroachments by the federal
power.”?® The court did not address the Amendment’s text but instead chiefly relied on the
Aymette case’' s account of the right that emerged from the English Revolution of 1688-1689.

Over the past few decades, the Executive Branch has taken differing views of the right
secured by the Second Amendment.* In 1941, President Roosevelt signed legislation
authorizing requisitions of private property for war use that prohibited requisitioning or new
registration “of any firearms possessed by any individud for his personal protection or sport”
and, moreover, any impairing or infringing of “the right of any individual to keep and bear
arms.”# In 1959, this Office reviewed a bill that would have secured the custody and
disposition of missiles, rockets, and earth satellites. We questioned its definition of “missile,”
which included “projectile” and “seems to include conventional ammunition,” and we

17131 F.2d 261, 266 (3d Cir. 1942), rev'd on other grounds, 319 U.S. 463 (1943).
8 1d. The same ground appears to have been available in Cases. See Cases, 131 F.2d at 919 n.1.

¥ Regarding violent felons, although the case involved possession, the court relied on authority for
regulating the bearing of arms (banning carrying weapons concealed or to the terror of the people). For more on-
point authority, see proposals made during the ratifying conventions, discussed below in Part I11.C.1, and Emer son,
270 F.3d at 226 n.21; cf. Lewis, 445 U.S. at 65 n.8 (rejecting equal-protection challenge to prohibition of felon
possessing a firearm); Richardson v. Ramirez, 418 U.S. 24, 53-55 (1974) (holding constitutional the
disenfranchisement of convicted felons who had completed their sentences and paroles).

2 131 F.2d at 266. The court cited some history from the Founding Era, which we addressin Part |11.C.1.

2L We have not conducted a review of the Government's litigating positions in the numerous firearms cases
since Miller. Inits brief in Miller, the Government made two alternative arguments. The first was consistent with a
quasi-collective-right view. See Brief for United States at 9-18, United States v. Miller, 307 U.S. 174 (1939) (No.
696). The second (which the Court adopted) was consistent with either a quasi-collective- or individual-right view.
See id. at 18-20. Its present litigating position appears to be consistent with your 2001 memorandum to U.S.
Attorneys endorsing the individual-right view. See, e.g., United States v. Lippman, 369 F.3d 1039, 1045 (8th Cir.
2004) (Caolloton, J., concurring in part and concurring in the judgment).

2 property Requisition Act, ch. 445, § 1, 55 Stat. 742, 742.
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commented that if the bill purported “to prohibit private individual sfrom acquiring, possessing,
or recelving any standard anmunition for fireams. . . . serious constitutiond problemswould
arise under the Second Amendment.”?* In commenting on similar billsin 1961 and 1962, this
Office cited and reaffirmed its 1959 memorandum.* In 1965, however, the Justice Department
expressly adopted the collective-right interpretation in congressional testimony by Attorney
General Katzenbach.®

Soon after, in 1968, Congress passed the first major federal gun regulation since 1938,
the Omnibus Crime Control and Safe Streets Act.*® This statute produced a flurry of decisions
in the federal courts of appeals rejecting the individual -right view. Following the Third
Circuit’sdictain Tot, the Fourth, Sixth, Seventh, and Ninth Circuits eventually adopted the
collective-right view.?” Following the First Circuit in Cases, the Eighth, Tenth, and Eleventh

2 Memorandum for Lawrence E. Walsh, Deputy Attorney General, from Paul A. Sweeney, Acting
Assistant Attorney General, Office of Legal Counsel, Re: H.R. 232, 86th Cong., 1st Sess., a bill “ To provide for the
securing of custody and disposition by the United States of missiles, rockets, earth satellites, and similar devices
adaptable to military uses, and for other purposes,” at 1-2 (Apr. 9, 1959) (emphasis added).

2 see Memorandum for Byron R. White, Deputy Attorney General, from Nicholas deB. K atzenbach,
Assistant Attorney General, Office of Legal Counsel, Re: H.R. 2057, a bill to provide for the securing of custody
and disposition by the United States of missiles, rockets, earth satellites, and similar devices adaptable to military
use (May 8, 1961); Memorandum for White, from Katzenbach, Re: Proposed report of the Department of D efense
on H.R. 2057 “ To provide for the securing of custody and disposition by the United States of missiles, rockets, earth
satellites and similar devices adaptable to Military uses, and for other purposes,” at 1 (Mar. 22, 1962).

% See Federal Firearms Act: Hearings Before the Subcomm. to Investigative Juvenile Delinquency of the
Senate Comm. on the Judiciary, 89th Cong. 40-41 (1965) (statement of Attorney General Katzenbach). For
subsequent treatment of the Second A mendment, see, e.g., Memorandum for Richard G. Kleindienst, Deputy
Attorney General, from William H. Rehnquist, A ssistant Attorney General, Office of Legal Counsel, Re: Proposed
“ Federal Gun Registration and Licensing Act of 1969” (Feb. 19, 1969) (in one-sentence discussion, citing Miller
and Tot to find no “serious legal obstacle” under Amendment to proposal for federal registration of firearms and
limited federal licensing); Memorandum for D. Lowell Jensen, Assistant Attorney General, Criminal Division, from
Theodore B. Olson, Assistant Attorney General, Office of Legal Counsel, Re: Proposed Legislation Relating to
Firearms and to Mandatory Sentencing, at 2 (May 27, 1981) (citing Miller as basis for “perceiv[ing] no basisfor
suggesting that the [1968 Gun Control] Act so interferes with the powers of the States to raise militias as to
transgress the Second Amendment”); Firearm Owners' Protection Act, Pub. L. No. 99-308, § 1(b), 100 Stat. 449,
449 (1986), 18 U.S.C. § 921 note (2000) (law signed by President Reagan that recognized “the right[ ] of citizens
... to keep and bear arms under the second amendment.”).

% pub. L. No. 90-351, 82 Stat. 197.

77 Seg, e.g., Love v. Pepersack, 47 F.3d 120, 122-24 (4th Cir. 1995); United States v. Warin, 530 F.2d 103,
105-07, 108 (6th Cir. 1976) (dismissing “the erroneous supposition that the Second Amendment is concerned with
the rights of individuals rather than those of the States” and rejecting claim involving gun admittedly bearing
reasonable relationship to preservation or efficiency of the army); Gillespie v. City of Indianapolis, 185 F.3d 693,
710-11 (7th Cir. 1999); Hickman v. Block, 81 F.3d 98, 99-102 (9th Cir. 1996). The Third Circuit’s present position
is at least the quasi-collective-right view, if not the collective-right view. See United Statesv. Rybar, 103 F.3d 273,
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Circuits adopted quasi-collective-right views.?® Asin Tot and Cases, many of these cases,
particularly theinitial ones, involved constitutional challenges by persons convicted of felonies
or violent crimes,® and some involved challenges to restrictions on carrying concealed
weapons® These decisions did not analyze, at least not in depth, the Amendment’ stext or
history. Rather, they relied on Tot or Cases (or their progeny), claimed support from Miller, or
both. Asthe Ninth Circuit recently recognized in the course of adhering to its collective-right
position, these earlier decisions reached their condusions “with comparatively little analysis,”
“largely on the basis of the rather cursory discussion in Miller, and touched only briefly on the
merits of the debate.”*

In contrast, the burgeoning scholarly literature on the Second Amendment in the past
two decades has explored the meaning of the Second Amendment in great detail. The

286 (3d Cir. 1996).

% Seg, e.g., United Statesv. Hale, 978 F.2d 1016, 1019-20 (8th Cir. 1992); United States v. Oakes, 564
F.2d 384, 387 (10th Cir. 1977); United States v. Wright, 117 F.3d 1265, 1272-74 (11th Cir. 1997), vacated in part
on other grounds, 133 F.3d 1412 (1998). These courts make clear that the right under the quasi-collective-right
view protects only members of organized militia units such as the National Guard, not members of the “militia”
defined more broadly. Oakes, for example, rejected a claim based on the defendant’s membership in the Kansas
militia, which consisted of all able-bodied men between twenty-one and forty-five. 564 F.2d at 387; see also Wright,
117 F.3d at 1271-74 (similar); Hale, 978 F.2d at 1020 (similar); Warin, 530 F.2d at 105, 106, 108 (similar).

2 Seg, e.g., United Statesv. Baer, 235 F.3d 561, 564 (10th Cir. 2000); Gillespie, 185 F.3d at 710-11;
Marchese v. California, 545 F.2d 645, 646 (9th Cir. 1976); United States v. Johnson, 497 F.2d 548, 550 (4th Cir.
1974) (per curiam); Cody v. United States, 460 F.2d 34, 35-37 (8th Cir. 1972); Stevens v. United States, 440 F.2d
144, 149 (6th Cir. 1971); United States v. Synnes, 438 F.2d 764, 766 (8th Cir. 1971), vacated on other grounds, 404
U.S. 1009 (1972). Courts have recognized that such holdings could be consistent with an individual-right view. See
United Statesv. Price, 328 F.3d 958, 961 (7th Cir. 2003); supra note 19 (discussing Tot); cf. Emerson, 270 F.3d at
261 (upholding prohibition on possession of firearm by person subject to domestic-violence restraining order by
concluding that Amendment protected an individual right but finding no violation); Lippman, 369 F.3d at 1044-45
(Colloton, J.) (smilar).

%0 gSee Hickman, 81 F.3d at 99-103; Thomas v. Members of City Council of Portland, 730 F.2d 41, 42 (1st
Cir. 1984) (per curiam). Courts have recognized that such holdings also could be consistent with an individual-right
view. See Parker, 362 F.3d at 1285-86 (Kelly, J., concurring) (arguing for upholding conviction on narrower ground
that case involved reasonable restriction on conceal ed weapons, and criticizing circuit courts, in interpreting Second
Amendment, for ignoring “the universal admonition to decide constitutional issues narrowly”); Part IV.B.2, below
(discussing cases recognizing individual right but rejecting right to carry conceal ed weapons).

Sl Silveira, 312 F.3d at 1063-64 & n.11.



Whether the Second Amendment Secures an Individual Right

collective-right and quasi-collective-right positions have many adherents,* although the
preponderance of modern scholarship appears to support the individual -right view.*

Recent decisions of the Fifth and Ninth Circuits have begun to remedy the relaively
sparse judicial analysis of the meaning of the Second Amendment. In 2001, the Fifth Circuit in
United States v. Emerson adopted the individual-right view, based on an extensive analysis of

%2 For a symposium of articles spanning the views, see The Second Amendment Today: Historical and
Contemporary Perspectives on the Constitutionality of Firearms Regulation, 29 N. Ky. L. Rev. 643 (2002), and for
articles critical of the individual-right view, see Symposium on the Second Amendment: Fresh Looks, 76 Chi.-Kent
L. Rev. 3 (2000). See also, e.g., Garry Wills, A Necessary Evil: A History of American Distrust of Government
207-21, 256-60 (1999); Andrew D. Herz, Gun Crazy: Constitutional False Consciousness and Dereliction of
Dialogic Responsibility, 75 B.U. L. Rev. 57 (1995); Richard M . Aborn, Essay, The Battle Over the Brady Bill and
the Future of Gun Control Advocacy, 22 Fordham Urb. L.J. 417 (1995); Carl T. Bogus, Essay, Race, Riots, and
Guns, 66 S. Cal. L. Rev. 1365 (1993); Dennis A. Henigan, Arms, Anarchy and the Second Amendment, 26 Val. U. L.
Rev. 107 (1991); Wendy Brown, Comment, Guns, Cowboys, Philadelphia Mayors, and Civic Republicanism: On
Sanford Levinson’s The Embarrassing Second Amendment, 99 YaleL.J. 661 (1989); Keith A. Ehrman & DennisA.
Henigan, The Second Amendment in the Twentieth Century: Have You Seen Your Militia Lately?, 15 U. Dayton L.
Rev. 5 (1989); Samuel Fields, Guns, Crime and the Negligent Gun Owner, 10 N. Ky. L. Rev. 141 (1982); Warren
Spannaus, State Firearms Regulation and the Second Amendment, 6 Hamline L. Rev. 383 (1983); cf. David Y assky,
The Second Amendment: Structure, History, and Constitutional Change, 99 Mich. L. Rev. 588 (2000); David C.
Williams, Civic Republicanism and the Citizen Militia: The Terrifying Second Amendment, 101 Yale L.J. 551, 554-
55 (1991).

B Seg, e.g., LaurenceH. Tribe, 1 American Constitutional Law 900 & 902 n.221 (3d ed. 2000); Nelson
Lund, The Ends of Second Amendment Jurisprudence: Firearms Disabilities and Domestic Violence Restraining
Orders, 4 Tex. Rev. L. & Pol. 157 (1999); Leonard W. Levy, Origins of the Bill of Rights 134 (1999); Ronald S.
Resnick, Private Arms asthe Palladium of Liberty: The Meaning of the Second Amendment, 77 U. Det. Mercy L.
Rev. 1 (1999); Brannon P. Denning, Gun Shy: The Second Amendment as an “ Underenforced Constitutional
Norm,” 21 Harv. J.L. & Pub. Pol’'y 719 (1998); L.A. Powe, Jr., Guns, Words, and Constitutional Interpretation, 38
Wm. & Mary L. Rev. 1311 (1997); Nelson Lund, The Past and Future of the Individual’s Right to Arms, 31 Ga. L.
Rev. 1 (1996); Randy E. Barnett & Don B. Kates, Under Fire: The New Consensus on the Second Amendment, 45
Emory L.J. 1139 (1996); Glenn Harlan Reynolds & Don B. Kates, The Second Amendment and States’ Rights: A
Thought Experiment, 36 Wm. & Mary L. Rev. 1737 (1995); David B. Kopel, It Isn't About Duck Hunting: The
British Origin of the Right to Arms, 93 Mich. L. Rev. 1333, 1355 (1995); William V an Alstyne, Essay, The Second
Amendment and the Personal Right to Arms, 43 Duke L .J. 1236; Joyce Lee M alcolm, To Keep and Bear Arms: The
Origins of an Anglo-American Right (1994); Clayton E. Cramer, For the Defense of Themselves and the State: The
Original Intent and Judicial Interpretation of the Right to Keep and Bear Arms (1994); Akhil Reed Amar, The Bill
of Rights as a Constitution, 100 YaleL.J. 1131, 1162-68 (1991); Robert J. Cottrol & Raymond T. Diamond, The
Second Amendment: Toward an Afro-Americanist Reconsideration, 80 Geo. L.J. 309 (1991); Sanford Levinson,
Comment, The Embarrassing Second Amendment, 99 Y ale L.J. 637 (1989); Nelson Lund, The Second Amendment,
Political Liberty, and the Right to Self-Preservation, 39 Ala. L. Rev. 103 (1987); David T. Hardy, Armed Citizens,
Citizen Armies. Toward a Jurisprudence of the Second Amendment, 9 Harv. J.L. & Pub. Pol’y 559 (1986); Don B.
Kates, Jr., The Second Amendment: A Dialogue, 49 Law & Contemp. Probs. 143 (Winter 1986); Stephen P.
Halbrook, That Every Man Be Armed: The Evolution of a Constitutional Right (1984); Don B. Kates, Jr., Handgun
Prohibition and the Original Meaning of the Second Amendment, 82 Mich. L. Rev. 204 (1983); see also Printz v.
United States, 521 U.S. 898, 938 n.2 (1997) (Thomas., J., concurring) (noting “growing body of scholarly
commentary indicat[ing] that the [right]” is a personal one); Emerson, 270 F.3d at 220 (similar).
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the Amendment’s text and history.* The following year, the Ninth Circuit in Slveirav.
Lockyer rejected Emerson with an extended counter-analysis and reaffirmed its adherence to the
collective-right view.* Six members of the Ninth Circuit dissented from denial of rehearing en
banc and endorsed an individual-right view.*

In sum, the question of who possesses the right secured by the Second Amendment
remains open and unsettled in the courts and among scholars. Accordingly, we turn to the
Amendment’ s text, as commonly understood at the time of its adoption and interpreted in light
of other provisions of the Constitution and the Amendment’ s historical antecedents, to discern
its proper meaning.

[I. TEXTUAL AND STRUCTURAL ANALYSIS

The Second Amendment of the United States Constitution, part of the Bill of Rights,
readsin full asfollows:

A well regulated Militia, being necessary to the security of afree State, the right
of the people to keep and bear Arms, shall not be infringed.

The Amendment expressly protects a “right of the people,” which is“to keep and bear Arms’
and which has somerelation to the prefatory declaration that a “well regulated Militid’ is
necessary for the ultimate end of “the security of afree State.” We address each of these
phrases in turn and then consider how the structure of the Constitution illuminates the
Amendment’ s meaning.

As explained below, the text of the Second Amendment points to a personal right of
individuals: A “right of the people” is ordinarily and most naturally aright of individuas, not
of a State and not merely of those serving the State as militiamen. The phrase “keep arms’ at
the time of the Founding usually indicated the private ownership and retention of arms by
individuals as individuals, not the stockpiling of arms by a government or its soldiers, and the
phrase certainly had that meaning when used in connection with a “right of the people.” While

3 270 F.3d at 227-60.
% 312 F.3d at 1060-87.

% gSlveirav. Lockyer, 328 F.3d 567, 570 (9th Cir.) (Kleinfeld, J., joined by Kozinski, O’ Scannlain, and
T.G. Nelson, JJ., dissenting from denial of rehearing en banc), cert. denied, 124 S. Ct. 803 (2003); see 328 F.3d at
568 (Pregerson, J., same); id. at 568 (Kozinski, J., same); id. at 592 (Gould, J., joined by Kozinski, J., same). For
other recent opinions of Ninth Circuit judges endorsing the individual-right view and criticizing Silveira, see
Nordyke, 319 F.3d at 1195 (Gould, J., concurring); Nordyke v. King, 364 F.3d 1025, 1025 (9th Cir. 2004)
(Kleinfeld, J., dissenting from denial of rehearing en banc); id. at 1026 (Gould, J., joined by O’Scannlain, Kleinfeld,
Tallman, and Bea, JJ., same).
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the phrase “bear arms” often referred to carrying of armsin military service, it also sometimes
denoted carrying arms for private purposes. The Amendment’s prefatory clause, considered
under proper rules of interpretation, could not negate the individual right recognized in the clear
language of the operative clause. 1n any event, the prefatory clause — particularly its reference
to the “Militia,” which was understood at the Founding to encompass all able-bodied male
citizens, who were required to be enrolled for service—is fully consistent with an individual-
right reading of the operative language. Moreover, the Second Amendment gppears in the Bill
of Rightsamid amendments securing numerousindividud rights, a placement that makes it
likely that the right of the people to keep and bear arms likewise belongs to individuals.
Finally, a consideration of the powers that the original Constitution grants or allows over the
militiamakes it unlikdy that the Second Amendment would secure a collective or quasi-
collectiveright.

A. “TheRight of the People”

The Second Amendment’ s recognition of a“right” that belongs to “the people’
indicates aright of individuals. Theword “right,” sanding by itself in the Constitution, is
clear. Although in some contexts entities other than individuals are said to have “rights,”*’ the
Consgtitution itself does not use the word “right” in this manner. Setting aside the Second
Amendment, not once does the Constitution confer a*“right” on any governmental entity, state
or federal. Nor doesit confer any “right” restricted to persons in governmental service, such as
members of an organized military unit. In addition to its various references to a “right of the
people” discussed below, the Constitution in the Sixth Amendment secures “right[s]” to an
accused person, and in the Seventh secures aperson’s “right” to ajury trial in civil cases® By
contrast, governments, whether state or federal, have in the Constitution only “powers’ or
“authority.”* 1t would be amarked anomaly if “right” in the Second Amendment departed
from such uniform usage throughout the Constitution.

In any event, any possible doubt vanishes when “right” is conjoined with “the people,”
asitisin the Second Amendment. Such aright belongsto individuals. The “people’ are not a
“State,” nor arethey identicd with the “Militia” Indeed, the Second Amendment digtinctly
uses all three of these terms, yet it secures a“right” only to the “people.” The phrase “the right
of the people” appears two other times in the Bill of Rights, and both times refers to a personal
right, which belongsto individuals. The First Amendment secures “the right of the people

% For example, Article Il of the Articles of Confederation, drafted a decade before the Constitution,
reserved to each State “every power, jurisdiction, and right” not expressly delegated to the federal Government.

% |n addition, the Copyright and Patent Clause authorizes Congress to grant an “exclusive Right” to authors
and inventors for a limited time. U.S. Const. art. |, 8§ 8, cl. 8.

% See., eq., U.S.Const. art. I, §1; art. |, § 8 art. Il, § 1; art. Il1, § 1; amend. X.
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peaceably to assemble, and to petition the Government for aredress of grievances,” and the
Fourth safeguards “[t]he right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures.” In addition, the Ninth Amendment refers
to “rights.. . . retained by the people.” We see no reason to read the phrase in the Second
Amendment to mean something other than what it plainly means in these neighboring and
contemporaneous amendments.

The Supreme Court, in interpreting the Fourth Amendment, likewise has recognized
that the Constitution uses “the people,” and especially “the right of the people,” to refer to
individuds:

“[T]he people” seemsto have been aterm of art employed in select parts of the
Consgtitution. The Preamble declares that the Constitution is ordained and
established by “the People of the United States.” The Second Amendment
protects “the right of the people to keep and bear Arms,” and the Ninth and
Tenth Amendments provide that certain rights and powers are retained by and
reserved to “the people.” See also U.S. Const., Amdt. 1 (“Congress shall make
nolaw ... abridging . . . the right of the people peaceably to assemble”)
(emphasis added); Art. 1, 8 2, d. 1 (“The House of Representatives shall be
composed of Members chosen every second Y ear by the People of the several
Sates’) (emphasis added). While this textual exegesisis by no means
conclusive, it suggests that “the people” protected by the Fourth Amendment,
and by the First and Second Amendments, and to whom rights and powers are
reserved in the Ninth and Tenth Amendments, refers to a class of persons who
are part of anational community or who have otherwise devel oped sufficient
connection with this country to be considered part of that community.*

Thomas Coodley, the leading constitutiond scholar after the Civil War, took the same view in
explaining “the people” in the context of the First Amendment: “When the term ‘the peopl€ is
made use of in constitutional law or discussions, it is often the case that those only are intended
who have a share in the government through being clothed with the elective franchise. . . . But

40 United States v. Verdugo-Urquidez, 494 U.S. 259, 265 (1990); see also id. at 279 (Stevens, J.,
concurring in judgment) (“aliens who are lawfully present in the United States are among those ‘people’ who are
entitled to the protection of the Bill of Rights, including the Fourth Amendment”); id. at 287-88 (Brennan, J.,
dissenting) (similar; contending that “‘the people’” is broader than “‘citizens,” ‘freemen,’ ‘residents,” or ‘the
American people.’”). The Ninth Circuit in Silveira did not discuss the “right of the people” in the Second
Amendment, and it disregarded Verdugo-Urquidez except to cite its analysis of “the people” as an analogy in support
of its own reading of “Militia.” See 312 F.3d at 1069-70 & n.25, 1071 & n.27. While recognizing that “[t]he
question . . . isnot whether arms may be kept, but by whom and for what purpose,” id. at 1074, the court in Silveira
did not consider that the “who[ ]” might be “the people” to whom the Second Amendment’s text — like that of the
First, Fourth, and Ninth — expressly gives the right.
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in all the enumerations and guaranties of rights the whole people are intended, because the
rights of all are equal, and are meant to be equally protected.”*

The Constitution confirms this meaning of “the people’ asindividuas by expressly
distinguishing the “people” from the “ States,” using each word to refer to adistinct thing.
Indeed, the Second Amendment itself refers separately to “the people” and the “ State.” And the
differenceisfirmly established by the Tenth Amendment, which distinguishes between the
powers reserved “to the States’ and those reserved “to the people.” The “people” are the
individuals who compose the States, distinct from — and bearing their federal “rights’ apart
from — those entities.*

Similarly, the Constitution gives distinct meanings to “the people” and the “Militia.”
Again, the Second Amendment itself is a notable example, referring to the “well regulated
Militia’ but granting the “right” to “the people.” The Constitution’s other references to “rights”
of “the people,” noted above, cannot plausibly be construed as referring to the “Militia” In
addition, when granting governmental power over the militia, the Constitution speaks of the
militia expressly, without any reference to or suggestion of the broader “people.”* And the
Fifth Amendment’ s Grand Jury Clause, which distinguishes between all “person[s]” and those
serving in the army, navy, or “the Militia, when in actual service,” indicates that where the
Constitution addressesrightsthat turn on service in the militiait does so expresdy.

The only truly “collective” use of the “the peopl€’ at the time of the Founding was to
refer to the people as they existed apart from government or any serviceto it. The Declaration
of Independence refers to “one People’ dissolving their political bonds with another and
forming their own nation, and “We the people’ created the Constitution in ratifying
conventions chosen “ by the People” of each State.”* Thus, even in this context, the “ people”
are distinguished from “the government” or “the State” ; nor can the term plausibly be limited to

“ Thomas M. Cooley, The General Principles of Constitutional Law in the United States of America 267-
68 (1880; reprint 2000) (emphasis added).

2 Of course the “people” might choose to exercise those individual rights in groups rather than alone, asin
the First Amendment right to assemble and petition, but that does not make their rights “collective” or quasi-
collective in the sense of depending on the will or actions of a State or on one’s service to it.

4 U.S. Const. art. I, § 8, cls. 15-16; art. I, § 2, cl. 1.

* The last quotation is from the Constitutional Convention’s resolution transmitting the proposed
Constitution to the Congress. 2 The Records of the Federal Convention of 1787, at 665 (Max Farrand ed., rev. ed.
1966). This distinction between the “ people” and the government iswhy the Foundersinsisted that the Constitution
be ratified by popularly elected special conventions rather than by the state governments, to ensure its supremacy
over those governments. See The Federalist No. 39, at 253-54 (J. Madison) (Jacob E. Cooke, ed. 1961); James
M adison, Notes of Debates in the Federal Convention of 1787, at 70 (1987) (remarks of M adison, June 5); id. at
348-49 (remarks of George M ason and Edmund Randolph, July 23); id. at 352-53 (remarks of M adison).
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the “Militia” And when “the people” appears in the phrase “the right of the people” in the
Constitution, we conclude that it indicates a personal right of individuals, whether that be a
right to assemble and petition, to be secure in one' s person and property, or to keep and bear
arms.

B. “ToKeep and Bear Arms”

The “right of the people” that the Second Amendment securesisaright “to keep and
bear Arms.” As the previous subpart showed, those who hold the right are, according to the
text, “the people” —individuals — not the government or even the militia The phrase “to keep
and bear Arms” is consistent with this conclusion: The phrase “keep . . . Arms’ reinforcesit,*
and the phrase “bear Arms’ is not inconsistent with it.

1 “ToKeep...Arms”

In eighteenth-century English, an individual could “keep arms,” and keep them for
private purposes, unrelated to militia duty, just as he could keep any other private property, and
the phrase was commonly used in this sense. For example, in Rex v. Gardner (K.B. 1738), a
defendant charged with “keeping agun” in violation of a 1706 English statute (which
prohibited commoners from keeping specified objects or “other engines’ for the destruction of
game) argued that “though there are many things for the bare keeping of which a man may be
convicted; yet they are only such as can only be used for destruction of the game, whereas agun
is necessary for defence of a house, or for afarmer to shoot crows.” The court agreed,
reasoning that “a gun differs from nets and dogs, which can only be kept for anill purpose.”“°
The Court of Common Pleas six years later trested Gardner as having “settled and determined”
that “aman may keep a gun for the defence of his house and family,”*” and in 1752 the King's

”

% Those who reject the individual -right view tend to neglect “keep” or to treat it as redundant with “bear.
In Silveira, the court found it “not clear” why the word “was included in the amendment” and concluded by
summarizing the Amendment as merely protecting aright to “‘bear arms’” in conjunction with militia service. 312
F.3d at 1074, 1086. See also Michael C. Dorf, What Does the Second Amendment Mean Today?, 76 Chi.-Kent L.
Rev. 291, 317 (2000) (contending without citation that “keep and bear” is “a unitary phrase,” with “keep” adding
nothing to “bear,” but admitting possibility that “the plain meaning of ‘keep’ would have been sufficient to connote
an individual right”); H. Richard Uviller & William G. Merkel, The Second Amendment in Context: The Case of the
Vanishing Predicate, 76 Chi.-Kent L. Rev. 403, 424-25, 508, 549-50, 593 (2000) (similar).

“ 2 Strange Rep. 1098, 1098 (applying 5 Ann., c. 14 (1706)); see Rex v. Gardner, 87 Eng. Rep. 1240, 7
Mod. Rep. 279 (K.B. 1739) (apparently later case, but similar); id. at 1241 (defendant, arguing that “to charge only
that he kept a gun isimproper, for itincludes every man that keeps a gun,” and that guns are kept “for the defence of
aman’s house”); id. (Lee, C.J.) (words of statute “do not extend to prohibit a man from keeping a gun for his
necessary defence”); id. (Probyn, J.) (“farmers are generally obliged to keep a gun, and are no more within the Act
for doing so than they are for keeping a cabbage-net”).

47 Mallock v. Eastly, 87 Eng. Rep. 1370, 1374, 7 M od. Rep. 482 (C.P. 1744).
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Bench reiterated that “a gun may be kept for the defence of a man’s house, and for divers other
lawful purposes.”* The same usage appeared in an earlier prosecution of a man for “keeping of
agun” contrary to a statute that barred all but the wedthy from privately owning small
handguns.*®

William Blackstone, whose Commentaries on the Laws of England, first published in
the decade before the American Revolution, was the leading legal authority in Americaat the
Founding, wrote, without any reference to the militia, of “person[s]” who are “qudified to keep
agun” and are“shooting at amark,” apparently on their own property.®® He also noted that
certain persons could not “keep armsin their houses,” pursuant to a statute that used “ keep” to
signify private ownership and control over arms, wherever located.™® Colonial and early state
statutes similarly used “keep” to “ describe arms possession by individualsin all contexts,”
including requiring those exempt from militia service (such as the over-aged) to “keep” armsin
their homes for both law enforcement and “the defense of their homes from criminals or foreign
enemies.”* At the Massachusetts Ratifying Convention in 1788, Samuel Adams proposed an
amendment prohibiting Congress from “prevent[ing] the people of the United States, who are
peaceable citizens, from keeping their own arms,” indicating ownership by individuals of
privatearms.>® And that State's Supreme Court, in alibel case soon after the Founding, likened
the “right to keep fire arms” to the freedom of the press, both being individua but not unlimited
rights — the former not protecting “him who uses them for annoyance or destruction.”* The

“ Wingfield v. Stratford, 96 Eng. Rep. 787, 787, Sayer Rep. 15 (K.B. 1752).

4 Kingv. Silcot, 87 Eng. Rep. 186, 186, 3 Mod. Rep. 280 (K.B. 1690) (italics omitted) (interpreting 33
Hen. VIII, c. 6 (1541), and quashing indictment because it did not specifically allege that defendant’s income was
insufficient when he kept the gun).

%0 4 Blackstone at *182. The qualification to which Blackstone refers is a wealth requirement tied to the
game laws, seeid. at *174-75, which we discussin Part I11.A, below, and elsewhere. Regarding Blackstone’'s
influence and authority, see, e.g., Madison, Notes of Debates at 547 (remarks of Dickenson, Aug. 29); Federalist No.
69, a 465 n.* (A. Hamilton) & No. 84, at 577 (Hamilton); Malcolm, To Keep and Bear at 130; Schick v. United
States, 195 U.S. 65, 69 (1904). Edmund Burke informed Parliament that “they have sold nearly as many of
Blackstone’s Commentaries in America as in England.” Speech concerning Resolutions for Conciliation with the
Colonies (M ar. 22, 1775), in Edmund Burke, Pre-Revolutionary Writings 206, 225 (lan Harris ed., 1993).

51 4 Blackstone at *56; see id. (person barred from “keeping armsin his house”). See 1 W. & M., Sess. 1,
c. 15, § 4 (1689) (“no papist . . . shall or may have or keep in his house, or elsewhere, or in the possession of any
other person to his use, or at his disposition, any arms, weapons, gunpowder, or ammunition”).

2 Kates, 82 Mich. L. Rev. at 215, 219.

% We discuss this proposal below in Part I11.C.1.

% Commonwealth v. Blanding, 20 Mass. (3 Pick.) 304, 338 (1825).
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basic dictionary definition of “keep” —[t]o retain” and “[t]o have in custody”— was consistent
with this specific meaning.>

In short, the phrase “keep arms’ was commonly understood to denote ownership of
arms by private citizens for private purposes. When that phrase is read together with its subject
—“theright of the people” — the evidence points strongly toward an individual right. Had the
Constitution meant not to protect the right of the whole “people”’ to “keep” ams but instead to
establisha“right” of the States or of only the members of their militiasto store them,
presumably it would have used different language.*®

2. “To...Bear Arms.”

To “bear” was, at the Founding as now, a word with numerous definitions —used with
great “latitude” and “in very different senses,” as Samuel Johnson noted in his dictionary.>” Its
basic meaning was simply to “carry” or “wear” something, particularly carrying or wearing in a
way that would be known to others, such as in bearing a message, bearing another person, or
bearing something as amark of authority or distinction.® Asaresult, “bear,” when taking
“arms’ asits object, could refer to multiple contexts in which one might carry or wear armsin
thisway.* Itistruethat “bear ams’ often did refer to carrying arms in military service.®® But

% samuel Johnson, A Dictionary of the English Language (1755) (unpaginated). See Noah W ebster, An
American Dictionary of the English Language (1828) (unpaginated) (defining “K eep” first as“To hold; to retain in
one’s power or possession”).

% See Stephen P. Halbrook, A Right to Bear Arms: State and Federal Bills of Rights and Constitutional
Guarantees 94 (1989) (contending that “common linguistic usage of the day . . . referr[ed] to the depositing of public
arms in an arsenal, in contrast with the keeping of private arms by the people,” and providing an example of the
former usage in a 1789 state statute); cf. U.S. Congt. art. |, § 10, cl. 3 (“No State shall .. . keep Troops” without
Congress’s consent) (emphasis added). When members of amilitia, as opposed to the people in general, retained
their own arms for militia service, common usage seems to have been to speak of them “providing” themselves with
weapons, see Militia Act, ch. 33, 8 1, 1 Stat. 271 (1792); Thomas Jefferson, Notes on the State of Virginia 88
(William Peden ed., 1982); 1 The Papers of George Mason, 1725-1792, at 212 (Robert A. Rutland ed., 1970),
although we do not mean to claim that one could not speak of militiamen “keeping” arms for militia use.

5" Johnson, Dictionary (unpaginated).

”ow " ou

% Seeid. (defining “bear” asto “carry as a burden,” “convey or carry,” “carry asa mark of authority” (such
as a sword), “carry as a mark of distinction” (such asto “bear armsin a coat”), and “carry as in show”); Webster,
American Dictionary (unpaginated) (defining “bear” asto “support,” “sustain,” “carry,” “convey,” “support and
remove from place to place,” “wear,” and “bear asa mark of authority or distinction; as, to bear a sword, abadge, a
name; to bear armsin a coat”).

n ou ”ou ”ow

5 |n Muscarello v. United States, 524 U.S. 125 (1998), which involved a statute, the Court was unanimous
in understanding “bear arms” to refer generally to a person carrying arms upon his person for the purpose of being
armed and ready for offensive or defensive action, the dissent citing the Second Amendment in support of this view.
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the phrase was not aterm of art limited to this sense. Arms also could be “borne’ for private,
non-military purposes, principally tied to self-defense. For example, an early colonial statute in
Massachusetts required every “freeman or other inhabitant” to provide arms for himself and
anyone dsein his household able to “beare armes,” and onein Virginiarequired “all men that
are fittinge to beare armes” to “bring their pieces’ to church.®

There are also several examples closer to the Founding. In 1779, a committee of
eminent Virginians including Thomas Jefferson and George Mason, charged with revising the
new State’s laws, authored a bill penalizing any person who, within ayear of having violated a
restriction on hunting deer, “shall bear agun out of hisinclosed ground, unless whilst
performing military duty.” This bill demonstrates that to “bear a gun” was not limited to
“performing military duty.” James Madison submitted this bill to the Virginialegislaturein
1785.%2 Many early state constitutions, including some written before the Founding
(Pennsylvania s and Vermont’s) and one written a month after Secretary of State Jefferson
declared the Bill of Rightsratified (Kentucky's), protected an individud right to “bear ams’ in
“defense of himsdf and the State” or in “defense of themselves and the State,” indicating thet a
person might be said to “bear arms” in self-defense.®® A 1780 opinion of London’s Recorder
(the city’ s legal adviser and the primary judge in its criminal court) on the legality of aprivate
self-defense association acknowledged “the rights of the people of this realm to bear arms, and
to instruct themselves in the use of them, collectively,” albeit within limits.** In a newspaper

The majority gave “carries afirearm” a broader meaning. 1d. at 130; id. at 139-40, 143 (Ginsburg, J., dissenting).

% See, e.g., Kates, 82 Mich. L. Rev. at 219 (explaining that, in early colonial statutes, “‘bear’ did generally
refer to the carrying of arms by militiamen”); St. George Tucker, 2 Blackstone’s Commentaries *408-09 n.1 (1803;
reprint 1996) (“Tucker’s Blackstone”) (discussing Virginialaw exempting from militia duty those “religiously
scrupulous of bearing arms”); The Declaration of Independence para. 28 (1776) (“He has constrained our fellow
Citizens taken Captive on the high Seas to bear Arms against their country.”). Militia service was not, however,
limited to “military” action. The Constitution speaks of using the militia “to execute the Laws of the Union,” which
is distinct from both “repel[ling] Invasions” and “suppress[ing] Insurrections.” U.S. Const. art. |, § 8, cl. 15.

1 Quoted in Malcolm, To Keep and Bear at 139.

82 2 The Papers of Thomas Jeffer son 443-44 (Julian P. Boyd ed., 1950). Concerning the Committee of
Revisors, seeid. at 305; 1 Tucker’s Blackstone, Note F, at 444-45.

8 These are collected, through the Michigan Constitution of 1835, in Emerson, 270 F.3d at 230 n.29. We
discuss the Pennsylvania and Vermont constitutions below in Part 111.B.2. For an 1822 judicial interpretation
confirming the plain meaning of the K entucky provision as granting an individual right, see below, Part IV .B.1.
Regarding ratification of the Bill of Rights, see below, Part I11.C.2.

6 «| egality of the London Military Foot-Association” (July 24, 1780), reprinted in William Blizard,
Desultory Reflections on Police: With an Essay on the Means of Preventing Crimes and Amending Criminals 59, 59
(London 1785) (emphasis omitted). Regarding this opinion, which was “of wide interest,” Leon Radzinowicz, 4 A
History of English Criminal Law 107 (1968), see id. at 107-10; Malcolm, To Keep and Bear at 133-34; and our
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commentary published in major cities after Madison introduced the Bill of Rightsin Congress,
afriend of hiswrote that the proposed Second Amendment would “confirm([]” the people’s
“right to keep and bear their private arms.”®® Supreme Court Justice Joseph Story, in his 1833
Commentaries on the Constitution of the United Sates, paraphrased as a“right to bear arams’
the right of English “subjects. . . [to] have armsfor their defence,” an individual right not tied
to service in the militia® Finally, other examples of contemporaneous uses of “bear arms” to
denote actions of individuals appear in cases from the early 1800’ s up to the Civil War,
discussed below in Part IV.B.

The Minority Report issued by twenty-one delegates of the Pennsylvania Convention
that ratified the Federal Constitution in late 1787 illustrates the various uses of the phrase a the
time, including both the right of private “bearing” and the duty of “bearing” for the government
in the militia. The report recommended amending the Constitution to recognize “[t]hat the
people have aright to bear arms for the defence of themselves and their own State or the United
States, or for the purpose of killing game” and also urged exemption from militia service for
those “conscientiously scrupulous of bearing arms.” Although the Minority Report was a
product of Anti-Federalists, who had lost at that convention and who lost the battle over
ratifying the Constitution, we are unaware of any contemporaneous criticiams that thiswidely
circulated document misused languagein giving such sensesto the phrase “bear arms.”®’

In sum, athough “bear arms” often referred to carrying or wearing arms in connection
with military duty, it was not limited to such ameaning. When, asin the Second Amendment,
those words are used in conjunction with “keep arms,” which commonly did refer to privae
action, and the whole phrase “to keep and bear Arms’ is used in the context of a“right of the
people,”® we conclude that the core, operative text of the Amendment secures a personal right,

further discussion below in Part I11.A. Regarding the Recorder, see 1 Blackstone at *76; 3 id. at *80-81 n.i; id. at
*334; John H. Langbein, Shaping the Eighteenth-Century Criminal Trial: A View from the Ryder Sources, 50 U.
Chi.L.Rev. 1, 8,17-19, 34-36 (1983).

% This essay by Tench Coxe is discussed below in Part 111.C.2.

% Joseph Story, Commentaries on the Constitution of the United States § 980, at 695 (Ronald D. Rotunda
& John E. Nowak eds., 1987) (1833) (“Abridgement”). The English right is discussed below in Part I11.A.

5" See Bernard Schwartz, 2 The Bill of Rights: A Documentary History 665, 672 (1971). We discuss the
Pennsylvania Convention, including the Report and its critics, in Part I11.C.1, below. Regarding the Report’swide
circulation, seeid. at 628; 2 The Documentary History of the Ratification of the Constitution 617 (Merrill Jensen ed.,
1976) (“Doc. Hist.”) (note); 15 Doc. Hist. at 7-10 (John P. Kaminski & Gaspare J. Saladino eds., 1984) (note).

% |n addition, the Second Amendment’ s reference to “Arms” in the context of “ keep” and “bear” reinforces
our view that it protects an individual right. The mere word “Arms” could denote any weapon, including artillery.
See Webster, American Dictionary (unpaginated) (defining “arms” as “Weapons of offense, or armor for defense and
protection of the body” and including explanation of “Firearms” as “such as may be charged with powder, as
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which belongsto individuas. We next cons der whether the Amendment’ s prefatory language
requires adifferent conclusion.

C. “A Well Regulated Militia, being Necessary to the Security of a Free State”

A feature of the Second Amendment that distinguishes it from the other rights that the
Bill of Rights securesisits prefatory subordinate clause, declaring: “A well regulated Militia,
being necessary to the security of afree State, . . ..” Advocates of the collective-right and
guasi-collective-right interpretations rey on this declaration, particularly its reference to a well-
regulated militia. On their interpretation, the “people” to which the Second Amendment refers
isonly the “people” in acollective, organized cgpacity as the state governments, or a small
subset of the “people”’ actively organized by those governments into military bodies. “People”
becomes interchangeable with the “ State” or its “organized militia.”

This argument misunderstands the proper role of such prefatory declarationsin
interpreting the operati ve language of a provision. A preface can illuminate operative language
but is ultimately subordinate to it and cannot restrict it.

Wholly apart from this interpretive principle, this argument also rests on an incomplete
understanding of the preface slanguage. Although the Amendment’ s prefatory clause, standing
alone, might suggest a collective or possibly quasi-collective right to amodern reader, when its
words are read as they were understood at the Founding, the prefaceis fully consistent with the
individual right that the Amendment’ s operative language sets out. The “Militia” as understood
at the Founding was not a sdect group such as the National Guard of today. It consisted of all
able-bodied male citizens. The Second Amendment’ s preface identifies as a justification for
the individual right that a necessary condition for an effective citizen militia, and for the “free
State” that it helpsto secure, isacitizenry that is privately armed and able to use its private
arms.

cannon, muskets, mortars &c.”; also defining the verb “arm” as including “[t]o furnish with means of defense; to
prepare for resistance; to fortify”); Johnson, Dictionary (unpaginated) (defining “arms” as “Weapons of offence, or
armour of defence”). Certainly Congress's power in Article I, Section 8, Clause 16 to provide for “arming” the
militiaincludes such weapons, particularly given that the Constitution contemplates that the States will use militias to
defend themselves against surprise invasions. See U.S. Const. art. |, 8 10, cl. 3 (“No State shall, without the Consent
of Congress, .. . keep Troops, .. . or engage in War, unless actually invaded, or in such imminent Danger as will not
admit of delay.”); MilitiaAct § 4, 1 Stat. 271, 272 (1792) (requiring each division of State’s militia to have a
company of artillery and troop of horse). If the Second Amendment protected a state prerogative to have organized
and effective militias, one would expect it to protect all of the arms essential for that purpose, including artillery.

Y et its text suggests that the “Arms” that it protects do not include those that “the people” could not both “keep” and
“bear” — those that an individual could not store and carry. This use of “Arms” points toward an individual -right
view rather than aright of States to have select “militias,” and it also seems more consistent with an individual -right
than a quasi-collective-right view, as the latter requires that the “militia” of which the claimant is a member be fully
organized and equipped. See, e.g., United States v. Parker, 362 F.3d 1279, 1283 (10th Cir. 2004).
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1. TheLimitsof Prefatory Language.

In the eighteenth century, the proper approach to interpreting a substantive or
“operaive’ legal provison to which alawmaker had joined a declaration (whether a*“Whereas’
clause or analogous language) was (1) to seek to interpret the operative provision on its own,
and (2) then to look to the declaration only to clarify any ambiguity remaining in the operative
provision.”® It was desirable, if consistent with the operative text, to interpret the operative
provision so that it generally fulfilled the justification that the preface declared, but a narrow
declaration provided no warrant for restricting the operative text, and the preface could not
itself create an ambiguity. Thisrule applied equally to declarations located in any part of alaw,
not ssimply at the beginning of it, and to both statutes and constitutions. We therefore consider
this rule applicable to the Second Amendment.

English Parliaments of the 1700’ s and late 1600’ s regularly included prefaces
throughout statutes — not only at the beginning (constituting thefirst section) but aso in
particular sections.”” The same rule of interpretation applied to both uses of prefaces. Asan
example of the latter, a section of a bankruptcy statute recited the problem of persons who
“convey their goods to other men upon good consideration” before becoming bankrupt, yet
continue to act as owners of the goods; the immediately following clause of the statute provided
that if a bankrupt debtor possessed “any goods or chattels” with “the consent and permission of
the true owner,” was their reputed owner, and disposed of them as an owner, such property
should repay the debtor’ s debts rather than return to the true owner. Thedifficulty arose when
the bankrupt debtor possessed property that never had been his, such as property in trust. A
leading case in 1716 read the enacting language to apply even in such cases and rejected the
argument “that the preamble shall restrain the operation of the enacting clause; and that,
because the preamble is too narrow or defective, therefore the enacting clause, which has
general words, shall be restrained from its full latitude, and from doing that good which the

% This rule assumes that the legislature incorporated the declaration during the ordinary legislative process,
not adopting it separately (with little consideration) or leaving it to others to insert. Norman J. Singer, 2A
Sutherland on Statutory Construction § 47.04, at 220 & 223 (6th ed. 2000); see James Kent, 1 Commentaries on
American Law 516 (9th ed. 1858) (noting that titles and preambles “generally . . . are loosely and carelessly inserted,
and are not safe expositors of the law”); see also King v. Williams, 96 Eng. Rep. 51, 52, 1 Blackst. Rep. 93 (K.B.
1758) (“The conciseness of the title shall not control the body of the Act. The title is no part of the law; it does not
pass with the same solemnity as the law itself. One reading is often sufficient for it.”); Thomas Jefferson, A Manual
of Parliamentary Practice for the Use of the Senate of the United States 41 (1801; reprint 1993) (noting desirability
that preamble “be consistent with” a bill but possibility that it may not be, because of legislative procedures).

0 Examples of both include the statutes discussed or cited below in Part I11.A. See, e.g., the Militia Act of
1662, 13 & 14 Car. Il, c. 3, 88 1, 3, 14, 20; the Game Act of 1671, 32 & 33 Car. Il,c. 25,881, 2, 4, 5,6, 7; the Act
to Disarm Papists, 1 W. & M., Sess. 1, c. 15, 88 1, 4 (1689); the Bill of Rights, 1 W. & M., Sess. 2,¢. 2,88 1,9
(1689); the Game Act of 1692, 4 & 5W. & M., c. 23, 881, 3, 4,5, 7, 10; the act repealing the ban on hail-shot, 6 &
7 Will. 111, c. 13, 88 1, 3 (1695); and the Game Act of 1706, 5 Ann., c. 14, 881, 3, 5.
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words would otherwise, and of themselves, import.””* The King' s Bench reiterated therulein
1723, rgjecting in acriminal case an argument based on declaratory language introducing part
of astatute: “Now those genera words in the enacting part, shall never be restrained by any
words introducing that part; for it isno rule in the exposition of statutes to confine the general
words of the enacting part to any particular words either introducing it, or to any such words
even in the preambleitself.” The court acknowledged that “a construction which agrees with
the preamble” was desirable, “but not such as may confine the enacting part to it.” "

Blackstone summed up this understanding in explaining that, although the words of an
enacting clause were “generally to be understood in their usual and most known signification,”
yet if itswords, after due analysis, were “still dubious’ or “ambiguous, equivocal, or intricate,”
one might look to the context, which included “the proeme, or preamble, [which] is often called
in to help the construction of an act of parliament.””® Chancellor Kent, aleading early
American commentator, likewise reasoned that a preamble, although not technically part of the
law, “may, a times, aid in the construction of” a statute or “be resorted to in order to ascertain
the inducements to the making” of it, “but when the words of the enacting clause are clear and
positive, recourse must not be had to the preamble.””

™ Copeman v. Gallant, 24 Eng. Rep. 404, 407, 1 P. Wms. Rep. 314 (Ch. 1716); id. at 405 (quoting statute)
(emphases added); see Singer, 2A Sutherland 8§ 47.04, at 220 (“Copeman . . . established the rule that the preamble
could not be used to restrict the effect of the words used in the purview.”). InRyall v. Rolle, 26 Eng. Rep. 107, 1
Atkyns Rep. 165 (Ch. 1749), although the question was not at issue, seeid. at 116 (Lee, C.J.); id. at 118 (Hardwicke,
Ch.), some judges voiced disagreement with Copeman’s interpretation of that statute because of the great
“inconvenience” it would cause to commercial arrangements such as trusts, agency, and bailment, but they still
recognized the general rule, seeid. at 113 (Parker, C.B.) (recognizing another case holding “[t]hat the preamble shall
not restrain the enacting clause” and recognizing that Copeman “exploded the notion of the preamble’s governing the
enacting clause,” but adding that “if the not restraining the generality of the enacting clause will be attended with an
inconvenience, the preamble shall restrain it”); id. at 118 (Hardwicke, Ch.) (agreeing with Parker).

2 King v. Athos, 8 Mod. Rep. 136, 144 (K.B. 1723). See id. (Fortescue, J.) (“[I]t must be admitted, that a
preamble may be a good expositor of a statute; but what was offered on the other side isnot properly a preamble, but
only introductive to an enacting part of a statute: besides. .. preambles are no more than recitals of inconveniences,
which do not exclude any other to which aremedy is given by the enacting part.”); Kinaston v. Clark, 26 Eng. Rep.
526, 527, 2 Atkyns Rep. 204 (Ch. 1741) (“There are many cases where the enacting part in a statute extends further
than the preamble even in criminal matters.. . .").

1 Blackstone at *59-60. See Crespigny v. Wittenoom, 100 Eng. Rep. 1304, 1305, 4 Term Rep. 791 (K .B.
1792) (Buller, J.) (“| agree that the preamble cannot controul the enacting part of a statute, which is expressed in
clear and unambiguousterms. But if any doubt arise on the words of the enacting part, the preamble may be resorted
to, to explain it.”); id. at 1306 (Grose, J.) (“Though the preamble cannot controul the enacting clause, we may
compare it with the rest of the Act, in order to collect the intention of the Legislature.”).

" Kent, 1 Commentaries at 516. See Mills v. Wilkins, 87 Eng. Rep. 822, 822-23, 6 Mod. Rep. 62 (Q.B.
1703) (“[T]he titleis not the law, but the name or description given to it by the makers: just as the preamble of a
statute is no part thereof, but contains generally the motives or inducements thereof.”); see also Singer, 2A
Sutherland § 47.04, at 221-22; id. at 224-25 (“T he preamble can neither limit nor extend the meaning of a statute
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Prefatory language also was common in constitutions, and this rule of construction
applied in the same way. Speaking of the preamble of the whole federal Constitution, Joseph
Story in his Commentaries reiterated that statutory preambles are * properly resorted to, where
doubts or ambiguities arise upon the words of the enacting part; for if they are clear and
unambiguous, there seems little room for interpretation,” and he could not see “any reason why,
in afundamentd law or congtitution of government,” the same rule should not apply.”
Similarly, the Supreme Court has held that the Constitution’ s preamble lacks any operative
legal effect and that, even though it states the Constitution’s “ general purposes,” it cannot be
used to conjure a “ spirit” of the document to confound clear operative language; ™ the Court
has, however, also sought some guidance from the preamble when the operative text did not
resolve a question.”’

The same reasoning applied to declaratory phrases in the language of individual
constitutional provisions, the closest analogies to the Second Amendment. The 1784 New
Hampshire Constitution provided: “In crimind prosecutions, thetrial of factsin thevicinity
where they happen, is so essentia to the security of thelife, liberty and estate of the citizen, that
no crime or offence ought to be tried in any other county than that in which it is committed.”
Even though in some cases atrial outside of the county where a crime was committed might
bring it closer to the crime scene, or ajudge might think atrid in the county where the crime
occurred not “essential to” (or even in conflict with) “the security of the life, liberty and estate
of the citizen,” nather fact would justify disregarding the clear operative language of this
congtitutional provision.” Likewise, the pre-1787 constitutions of Massachusetts, New
Hampshire, and Vermont declared that freedom of speech in the legislaure was* so essentia to
the rights of the people” that words spoken there could not the basis of “any” suit.** One could

which isclear. Similarly, it cannot be used to create doubt or uncertainty.”).

I8 Joseph Story, 1 Commentaries on the Constitution of the United States 88 459-460, at 443-44 (1833;
reprint 1991).

6 Jacobson v. Massachusetts, 197 U.S. 11, 22 (1905).

" See U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 821 n.31, 838 (1995); id. at 846 & n.1 (Thomas,
J., dissenting); see also Stenberg v. Carhart, 530 U.S. 914, 953 (2000) (Scalia, J., dissenting).

™ N.H. Const. art. |, § 17 (1784), reprinted in Francis Newton Thorpe, 4 The Federal and State
Constitutions, Colonial Charters, and Other Organic Laws 2455 (1909; reprint 1993).

 See Eugene V olokh, The Commonplace Second Amendment, 73 N.Y.U. L. Rev. 793, 798, 804-05, 808-
09 (1998); Emerson, 270 F.3d at 234 n.32.

8 Mass. Const. pt. I, § 21 (1780), reprinted in 3 Fed. and State Consts. at 1892; N.H. Const. art. I, § 30

(1784), reprinted in 4 Fed. and State Consts. at 2457; Vt. Const. ch. |, § 16 (1786), reprinted in 6 Fed. and State
Consts. at 3753.
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not use this declaration to avoid the clear immunity conferred by the operative language, even
where particular statements made in the legislature — such as an egregious slander unrelated to a
pending bill —were not thought “essential to” the people srights.® In addition, Madison’s draft
of what became the First Amendment’ s Free Press Clause read: “the freedom of the press, as
one of thegreat bulwarks of liberty, shall beinviolable.”® The emphasized declaratory
language presumably could not have qualified or limited the freedom clearly conferred, such as
by exempting from protection, as hostile to “liberty,” publications advocating absol ute
monarchy.

A discussion at the Constitutional Convention demonstrates the same understanding,
including that prefaces in a particular constitutional provision might merely state policy. What
would become Article |, Section 8, Clause 16 of the Constitution, empowering Congress to
“provide for organizing, arming, and disciplining the Militia,” had reached itsfinal form. But
George Mason proposed “to preface” it with the phrase, “ And that the liberties of the people
may be better secured aganst the danger of standing armiesin time of peace.” He wished “to
insert something pointing out and guarding against the danger of” standing armies. Madison
spoke in favor, because the preface would “discountenance’ a peacetime standing army while
“not restrain[ing] Congress from establishing” one.®* No doubt an organized, armed, and
disciplined militia would generally “better secure” liberties against peace-time standing armies
(by reducing the need for such armies and the threat from any tha were created), and thus the
operative grant of power “agree[d] with” the declaratory preface;® but the preface did not
restrain or confine the power.

We see no reason to except the Second Amendment from this broadly applicable
interpretive rule.® Thus, the Amendment’ s declaratory preface could not overcome the
unambiguously individual “right of the people to keep and bear Arms’ conferred by the
operative text — even if the collective-right and quasi-collective-right schools’ understanding of
the preface’ s meaning were correct, and even though the preface might help resolve any

8 See Volokh, 73 N.Y.U. L. Rev. at 794-95, 799-800. As with statutes, constitutional prefaces and
operative language often do not match exactly, the latter sometimes being overinclusive compared to the declaration
and sometimes underinclusive. See id. at 801-07 (providing examples).

8 Creating the Bill of Rights: The Documentary Record from the First Federal Congress 12 (Helen E.
Veit et. al. eds., 1991) (emphasis added).

8 Madison, Notes of Debates at 639 (Sept. 14). Mason’s proposal was defeated, apparently on the ground
that it improperly impugned soldiers. Id. at 639-40.

8 Athos, 8 Mod. Rep. at 144.
% The Ninth Circuit in Silveira provided only one paragraph on the proper relationship between a preface

and operative language, concluding that the latter must be read “to implement the policy” of the former. See 312
F.3d at 1075.
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ambiguities concerning the scope of that individual right remaining after one has analyzed the
operative text. At the sametime, any interpretation of the right ought, if possible consistent
with its text, to further the declared justification in general, as the Court in Miller recognized
when it stated that interpretation of the Amendment should keep the “end in view” of assuring
the continuation and rendering possible the effectiveness of the militia® Aswe explainin the
remainder of this subpart — considering in turn the meaning of “Militia,” what a“well regulated
Militia’ was, and the ultimate end of “the security of afree State” — the individual-right view
does further the ends set forth in the prefatory language, and therefore the preface, properly
understood, is fully consistent with the individual-right interpretation of the operative text.

2. The“Militia.”

A key clam of the collective-right and quasi-collective-right schools with regard to the
Second Amendment’ s preface is that a“wdl regulated Militia’ is a standing military
organization or body of troops, of limited size, organized and governed by state governments,
albeit concurrently with the federal Government (akin to voluntary select forces such as the
National Guard that were established over a hundred years after the Amendment was adopted).
As aresult, the argument goes, the Amendment merely protects the States against federal
effortsto undermine such forces, ether by protecting the States directly or by protecting only
persons serving in those forces.?’

This argument disregards the understanding of the “Militia’ at the time of the Founding.
As used in the Second Amendment, and elsewhere in the Constitution, “Militia’ referred to a
body consisting of al adult male citizens up to a certain age (anywhere from forty-five to sixty),
the goal being to include all who were physically capable of service. It was not limited to a
select force of personsin active military duty. This entire populaion of able-bodied male
citizens was involuntarily “enrolled” by local militia officials, somewhat as men now register
for the selective service (except that enrollment required no action by the citizen), and al
enrolled citizens were required by law to join occasiona “exercise’” —to which they were
expected to bring their own, private arms — but they otherwise remained in civilian life. The
militia“rest[ed] upon the shoulders of the people,”® because, as then understood, it consisted
of alarge number of the “people’ at any one time and of all of the able-bodied white men for a
substantial portion of their lives. It was the people embodied as an armed force. Thus, akey
aspect of the term “Militia’ was the composition of the force to which it referred. As aresullt,
the reference to the “Militia’ in the Second Amendment’ s preface “agrees with” the individual

% United Statesv. Miller, 307 U.S. 174, 178 (1939).
8 See, e.g., Silveira, 312 F.3d at 1069-72.

8 Nordyke v. King, 364 F.3d 1025, 1031 (9th Cir. 2004) (Gould, J., joined by O’ Scannlain, Kleinfeld,
Tallman, and Bea, J.J., dissenting from denial of rehearing en banc).
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right that the Amendment’ s operative text sets out,* because securing to “the people” aright to
keep and to bear their own arms made such a broad-based, privately armed force more likely to
exist and to be effective.*

The term “Militia’ was used in contrast both to aregular, standing army and, more
importantly, to a“select militia’ or “corps.”®* The latter distinction is evident throughout
contemporaneous usage, “select militia’ denoting a significantly smaller body, consisting ether
of better trained military professionals who could r